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The recent Italian Law about Living Wills: the context

In the 1985 was discussed for the first time in the Italian
Parliament a law proposal about the end-of-life. But a lot of
proposals concerning this topic were rejected by the same
Parliament, particularly during the first decade of 21
century. For a long time political positions prevailed on articles
of Italian Constitution, which considers an end-of-life law
necessary. The situation of sick person and his power of
decision about cares are forecasted by the article 32, in which
it is established that “Nobody can be forced to a care without
a law prevision”. At the same time, the article 13 requires the
priority of personal freedom from authority. On the other
hand, the Italian Constitutional Court stated that the right to
health includes the right of self-determination about cares. In
December 2017 this debate culminated in the approval of Law
nr. 219, which finally allows the end-life treatment, especially
in case of lost consciousness of the sick person. In practice,
the new Law fulfils the real idea of freedom legitimized by
Italian Constitution: the choice of going on living in tragic
situations has now the same value of choice of stop living. In
this perspective, we can respect the sick person only with a
good information about his health situation and the connected
possibility of a free and conscious choice (C. Colapietro).



The recent Italian Law about Living Wills

 In Italy the new Law n. 219/2017 about
informed consent and living wills was approved
on 22 December 2017 and it became effective
at the same date

 Previously, the Italian Constitutional Court had
canceled some regional laws about living wills,
stating that the State has an exclusive
jurisdiction on these subjects (civil law system
and administrative organization), to guarantee
equality of treatment to all citizens in the
whole national territory: for example,
judgment 14 December 2016 n. 262

So, since 2017 Living Wills are legally binding
in Italy, although in order to get a stable set-
up we must wait for the Law implementation
and for the judgements which probably go
along it



Law nr. 219/2017 – Article 1
Informed consent

No health treatment can be begun or continued 
without the free and informed consent of the 
person concerned, except in cases explicitly 

provided by the law (Article 1 makes reference to the Italian 
Constitution: articles 2 - recognition of human rights, 13 - personal 

freedom is inviolable and 32 - right to health; and to Charter of 
fundamental rights of the European Union: relevant articles 1 –

human dignity, 2 - right to life and 3 - right to the integrity of the 
person, whose second paragraph states that it is must be 

respected the free and informed consent of the person concerned, 
according to the procedures laid down by law)

The relationship of care and trust between patient 
and doctor, based on the informed consent, must be 
promoted and valued. In this «therapeutic alliance» 

if the patient wants, his relatives may also be 
involved



Law nr. 219/2017 – Article 1
Informed consent

Every person has the right to be informed in 
a clear and complete way about the risks and 

benefits of health treatments offered to 
him by the doctor and/or by the hospital

The patient’s consent can be provided or 
revoked at any time

The consent is provided in writing or 
electronically (where digital medical record 
or electronic health record are operating), 

as appropriate 



Law nr. 219/2017 – Article 1
Informed consent

Every person capable of acting has the 
right to refuse medical treatments, 
including artificial nourishment and 

hydration, and the right to later withdraw
this will if he changes his mind

The doctor must respect the patient’s will, 
except for the requests conflicting with 

the law, professional ethics or good
guidlines for the patient’s care: these are 
the boundaries beyond which the patient’s 

expectations can not go 



Law nr. 219/2017 – Article 1
Focus on the informed consent

The balance in the relationship between the
physician and his patients (i.e. the therapeutic
alliance) takes place after the introduction of
informed consent in the field of medical research
and then of treatment, due to the Nuremberg
Code, which imposed new rules to remedy
situations in which Nazi doctors had performed
torture and illegal clinical trials on the prisoners
in concentration camps: the consent has to be
free, well-reasoned and given actually and
directly by the person concerned.



Law n. 219/2017 – Article 1
Focus on the informed consent

• The informed consent is a fundamental right and helps to make health
treatment lawful by attenuating the information imbalance between the
patient and the doctor (Court of Cassation, section III, 9 February
2010 n. 2847 and 30 March 2011 n. 7237);

• The informed consent, as an expression of the conscious acceptance of
the treatment proposed by the doctor, is a right based on the
principles expressed in articles 2, 13 and 32 of the Constitution, and
synthesizes the two fundamental principles, such as the right to self-
determination and the right to healthcare (Constitutional Court,
judgment 23 December 2008 n. 438);

• The informed consent is a fundamental principle about health
protection. Therefore, the regional legislator can not regulate the
aspects related to the forms and modalities of the release of informed
consent and to the subjects entitled to give informed consent. These
aspects do not assume the character of detailed rules but contribute to
the conformation of this principle, so that they can be regulated only
by the State (Constitutional Court, judgment 30 July 2009 n. 253)



Law nr. 219/2017 – Article 2

Three steps
The doctor is obliged to administer the 

therapy against pain, even when the patient 
refuses the treatment 

When the treatment is useless for the 
patient, because the diagnosis is that there 
is no hope for him, doctors and hospitals are 

banned from therapeutic fury

If the treatment can not relieve the pain, 
the doctor can give a deep palliative care 

continuously, in agreement with the patient 



Law nr. 219/2017 – Article 3

Minors and incapables
• The article 3 includes special rules about 
minors and incapables: they are represented
by other people who express in their place
by protecting their health, their life and 

their dignity
• When he is mature enough, the minor or the 

incapable must be properly informed so that
he can take part in decisions concerning his

health and his life
• When the representative of the minor or 

incapable refuses the treatment which, on 
the contrary, is considered appropriate and 
necessary by the doctor, the judge decides



Law nr. 219/2017 – Article 4

Living Wills
Every adult, over 18 and capable to 

decide, can make a living will about the 
whole future treatment concerning 

himself or about giving consent or refusal 
of a single medical therapy.

Who decides to make a living will must 
appoint a trustee (over 18 and capable of 
acting): even if the appointment can be 

always revoked and, in a symmetrical way, 
the trustee can refuse the same 

appointment (if necessary, the judges 
appoints a support administrator).



Law nr. 219/2017 – Article 4

Living Wills

The living wills are conceived to foresee the 
future and to be applied when the patient will no 
longer be able, so that the doctor must follow 

his earlier wills given within the limit of his 
obligation to strictly comply with the rules of 

legal and ethical conduct

Nothing is sure in our life and the future is 
unpredictable: I could have an accident 

tomorrow, thus making a living will I can manage 
the negative effects of my potential incapacity 



Law nr. 219/2017 – Article 4

Living Wills

The living wills:
a) must be given in a written form but

can be acquired through a video 
recording if the person is incapable of 

writing or in case of emergency;
b) are tax free;

c) have to be registered at the office of 
civil registry in the city of residence;
d) can be reconfirmed, changed or 

revoked at any time 



Law nr. 219/2017 – Article 4

Living Wills

In general, the doctor must follow the 
patient’s wills. However, the patient’s wills
can be ignored, entirely or in part, by the 

doctor himself, in agreement with the 
trustee, if they appear inconsistent or don’t
correspond to the patient’s current clinical
situation or if new treatments, not available

at the time of the living wills, are able to 
offer concrete possibilities of improvement

of the conditions of life.
If the trustee and the doctor disagree, the 
judge will decide how to solve the conflict



Law nr. 219/2017 – Article 4

The central points

The golden rule is the alliance or agreement between 
doctors and patients (the patient trusts the doctor

and the doctor trusts the patient)

Equally important is the duty of informing: and the 
information must be adequate and appropriate with 
respect to the specific capability to understand of 

the person concerned and to his cultural development
(it is not acceptable the standard of the average man)

In the case of conflict between the patient and the 
doctor or between the trustee and the doctor, the 

judge decides



Law nr. 219/2017 – Article 5 

The shared plan of treatment

Outside the conditions for making a living 
will, and in case of deadly course of the 

disease (when the patient’s conditions can 
not improve or change any more because 

the illness is irreversible), the patient and 
his doctor can plan the future treatment. 

The patient must be appropriately 
informed and has the right to give his 

consent to the treatment proposed by the 
doctor. The plan can be upgraded as the 

disease develops 



Law nr. 219/2017 – Article 7 

Law nr. 219 consists of 8 articles, 
among which must be also 

reported article 7:
The Public Administrations will not 

be expected to receive any 
addirional financial support to the 
application and implementation of 
Law nr. 219 (it’s a rule repeated in 

every Italian Law)



Assisted reproductive technologies 
in the Italian legal system

As a short introduction, the term "assisted 
fertilization" refers to all those techniques that 

promote the meeting of the ovum with a sufficient 
number of sperm for fertilization (many 

spermatozoa are needed to break the egg cell 
membrane, even if only one will succeed, at the end 
of the arduous enterprise, to fertilize it). Assisted 
fertilization is applied in cases where, for both male 

(sperm production) and female (tubal damage) 
problems, natural fertilization does not come to an 

end. We speak of "homologous assisted 
fertilization" if the spermatozoa used are those of 

the partner. Instead we speak of "heterologous 
assisted fertilization" if spermatozoa not belonging 
to the partner are used (for example coming from a 

"seed bank").



Assisted reproductive technologies 
in the Italian legal system

Briefly, the legal framework about artificial
insemination for human reproduction is complex and 

ambiguous:
• At the beginning, Law 19 February 2004 n. 40 

allowed the homologous fertilization only;
• The Constitutional Court, with the judgments nr. 
162/2014 e nr. 96/2015, declared as illegal the ban

of the heterologous fertilization;
• In other judgments, the Administrative Courts
canceled, because unfairness, the obligation for the 

couple to pay the costs of the heterologous
fertilization (TAR Lombardia nr. 2271/2015, Cons. 

St. nr. 3297/2016);
• In the recent decree about health fundamental

levels, which the Prime Minister approved on 12 
January 2017, both fertilizations are included in the 

list of the treatments to be paid from the State
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Teaching Health Law in Italy (as a part

of Public Law)

Roma 3 University: manages specific

courses, post graduate and Master’s

degrees

The role of the Crispel

(Interdepartmental Centre of Research on

political-constitutional studies and

compared legislation)

My academic publications in the field of

health law (books, articles, case notes)
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In Italy teaching health law is mainly a part of public law,

dealing with: relationships between politics and health

management; monitoring and analysis of costs for medical

system operation; licenses and respective procedure to open

and manage a private health company which benefits from

public fund; relationships between public companies and

privately owned companies in providing healtcare services;

protection of personal data in healthcare system, anti-

corruption tools and measures, so-called healthcare

fundamental levels (Italian Constitution, article 32, declares as

fundamental the citizen’s rights to healthcare but establishes that

only need persons have right to receive free healthcare services;

however, in 1978 Law nr. 833 went beyond stating that the provision

of free services is for everyone, so we need to balance this right

with a limited budged and therefore Italian Government periodically

fixes the levels under which care are provided to everybody and

over which care are provided only to poor persons while people who

are not poor must pay for them).
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At Roma 3 University:

 Lecturer (adjunct professor) of Health Law, research fellow in

Public Law and qualified associate professor in Administrative Law;

 Director of the post-graduate degree about “Methodologies and

techniques in professional education for help, support, disadvantage

and disability”;

 Deputy Director and coordinator of some modules at the inter-

departmental Master’s degree about “Law and management of health

and social services. Pharmaceutical system”, Roma Tre University;

 Past Director of the inter-departmental Master’s degree about

«Healthcare and drugs regulation in the welfare state»;

 Past Coordinator of the Master’s degree about «Health and

Pharmaceutical Law»;

 Past Director of the Master’s program about “The framework of

professional, organizational, ethical and deontological responsibilities

in the healthcare system”, accredited by INPS as a training course

within the selection “Valore PA”;
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 Director of the legal clinic about «Health in the Constitution»;

 Director of the legal clinic about «Rules and policies about

services to the people at the time of the economic downturn»;

 Scientific manager for implementation of the program agreement

between the Italian Ministry of Health and the CRISPEL of the

Roma Tre University about the supplementary funding of the

healtcare system;

 Scientific manager for implementation of the program agreement

between the Italian National Association of Biologists and the

CRISPEL of the Roma Tre University about the foundation of an

Observatory on the prices in the healthcare system;

 Former scientific manager for implementation of the program

agreement between the Federlab Italia and the Centre of excellence

in European law of the Roma Tre University about the monitoring

and the evaluation of the prices in the healthcare system;

 Lecturer and coordinator of health area in the 2th level Master

about “Responsible for the protection of personal data: Data

protection officer e privacy expert”.
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Elsewhere:

 Lecturer in the Master’s degree about “Legal expert for the health

company”, at Altems of Cattolica University of Rome;

 Lecturer on the following topic: “The cross-border provision of health

services between Directive 2011/24/UE and freedom to choose citizen’s

treatment: the confrontation with Italian system”, at the IX Encuentro

Interautonomico sobre proteccion juridica del paciente como consumidor”,

UIMP of Santander (Spain), on July 2016.

 Lecturer on the following topics: “Protection of personal data at the

European level” and “Compulsory vaccinations: balancing with other rights”,

at the International Autumn School on Health Law & Bioethics of the

Universidad Internacional Menéndez Pelayo (Santander, Spain) about “New

trends in health system & patients’s rights” Protection”, on November 2017;

 Lecturer and coordinator of the legal module at the Master about

“Healthcare Economics and Management” at the Department of Law,

Economics and Institutions of Tor Vergata University of Rome;

 Editor of an in-depth column about Pharmaceutical Law in GiustAmm.it

(www.giustamm.it), an on-line Public Law journal, from 2011 to 2015;

 Editor of judgements schedules for the welfare column of the New

Administrative Law journal, from 2015 to 2017.
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• Coordinator, with the colleagues professors C. Colapietro, M. Atripaldi e

A. Iannuzzi, of the international conference held at Roma 3 University

about “The health-welfare models between quality and economic

viability: comparing experiences“, on April 5th – 6th 2017.

• Member of the Center of Research CRISPEL (Centro di Ricerca

Interdipartimentale per gli Studi Politico-costituzionali e di Legislazione

comparata “Giorgio Recchia”) at Roma 3 University, where he deals

with Health and Pharmaceutical Law.

• Author of more than one-hundred scientific publications (assays,

papers, monographs, articles and case notes), including the book

“Problemi attuali dell’ordinamento sanitario” - Editoriale Scientifica

2013; joint author of the book “Il diritto alla salute fra istituzioni e società

civile”, Giappichelli ed. 2009, by G. Corso and P. Magistrelli, a

collection of the documents presented at the congress held about the

same subject on November 27th 2008 at the National Academy of

Lincei; and joint author of the book “Le responsabilità in ambito

sanitario”, Giappichelli ed. 2011, by G. Corso and E. Balboni, a

collection of the documents presented at the congress held about the

same subject on July 13th 2009 at the National Academy of Lincei.

• Speaker at numerous congress, workshops and conferences.
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In the 2017, coordinator with G. Carpani and joint

author of a volume that analyzes the contents of

Law nr. 24 approved in the same year about civil

and criminal medical liabilities and role of scientific

guidelines


